


















































City Contract No. 2021- 06
Project No. 2021- 951

AGREEMENT

FOR

PROFESSIONAL ENGINEERING SERVICES

THIS AGREEMENT, made and entered into this 9th day of February 2021

Effective Date), by and between City of Leavenworth, Kansas, hereinafter referred to as the " Owner",
and Wilson& Company, Inc., Engineers & Architects, hereinafter referred to as the " Consultant."

WITNESSETH:

WHEREAS, the Owner desires to have the Consultant provide professional engineering services
for the 741 Pottawatomie Drainage Improvements, hereinafter referred to as the " Project."

WHEREAS, the Owner has selected the Consultant to perform the services as described herein.

NOW, THEREFORE, the Owner and the Consultant in consideration of their mutual covenants

herein agree in matters pertaining to the performance or furnishing ofprofessional engineering services by
the Consultant with respect to the Project and the payment for those services by the Owner as set forth
below. This Agreement will become effective on the date first above written.

ARTICLE I

CONSULTANT SERVICES

A.       The Consultant shall provide the services set forth in Exhibit A.

B.       Upon the Agreement becoming effective, the Consultant is authorized to begin services as set forth
in Exhibit A.

C.       If authorized in writing by the Owner, and agreed to by the Consultant, services beyond the scope
of the Agreement will be performed by the Consultant for additional compensation.

ARTICLE II

OWNER' S RESPONSIBILITIES

The Owner shall do the following in a timely manner so as not to delay the services of the
Consultant and shall bear all costs thereto:

A.       Designate in writing a person to act as Owner' s representative with respect to the services to be
performed or furnished by the Consultant under this Agreement. Such person shall have complete authority
to transmit instructions, receive information, interpret and define Owner's policies and decisions with

respect to the Consultant's services for the Project.

B.       Provide the Consultant with all criteria and full information as to the Owner' s requirements for the

Project, including design objectives and constraints, space, capacity and performance requirements,
flexibility, and expandability, and any budgetary limitations, and furnish copies of all design and
construction standards which the Owner will require to be included in the Drawings and Specifications.

C.       Furnish to the Consultant any other available information pertinent to the Project including reports
and data relative to pervious designs, or investigation at or adjacent to the Site.
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E.       Authorize the Consultant to provide Additional Services as set forth in Exhibit A of the Agreement

as required.

F.       Arrange for safe access to and make provisions for the Consultant to enter upon public and private

property as required for the Consultant to perform services under the Agreement.

G.       Examine all studies, reports, sketches, drawings, specifications, proposals and other documents

presented by the Consultant ( including obtaining advice of an attorney, insurance counselor, and other
advisors or consultants as the Owner deems appropriate with the respect to such examination) and render

in writing decisions pertaining thereto.

H.       Provide such accounting, independent cost estimating, and insurance counseling services as may
be required for the Project, such legal services as Owner may require or Consultant may reasonably request
with regard to legal issues pertaining to the Project.

I. Furnish to the Consultant data as to the Owner' s anticipated costs for services to be provided by
others for the Owner so that the Consultant may make the necessary calculations to develop and periodically
adjust the Consultant' s opinion of Total Project Costs.

ARTICLE III

TIME SCHEDULE

A.       The Consultant' s services and compensation under this Agreement have been agreed to in

anticipation of the orderly and continuous progress of the Project through completion.  Unless specific

periods of time or specific dates for providing services are specified in this Agreement, the Consultant' s
obligation to render services hereunder will be for a period which may reasonably be required for the
completion of said services.

B.       If in this Agreement specific periods of time for rendering services are set forth or specific dates
by which services are set forth or specific dates by which services are to be completed are provided, and if
such periods of time or dates are changed through no fault of the Consultant, the rates and amounts of

compensation provided for herein shall be subject to equitable adjustment.  If the Owner has requested

changes in the scope, extent, or character ofthe Project, the time ofperformance of the Consultant' s services

shall be adjusted equitably.

C.       For the purposes of this Agreement, the term" day" means a calendar day of 24 hours.

D.       If the Owner fails to give prompt written authorization to proceed with any phase of services after
the completion of the immediately preceding phase, or if the Consultant' s services are delayed through no
fault of the Consultant, the Consultant may, after giving seven( 7) days written notice to the Owner, suspend
services under this Agreement.

E.       If the Consultant' s services are delayed or suspended in whole or in part by the Owner, or if the
Consultant' s services are extended by Contractor' s actions or inaction for more than 90 days through no
fault of the Consultant, the Consultant shall be entitled to equitable adjustment of rates and amounts of

compensation provided for elsewhere

ARTICLE IV

PAYMENTS TO THE ENGINEER

A.       The Owner shall pay the Consultant for the services set forth in Exhibit A, as follows;
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1. An amount equal to the cumulative hours charged to the Project by each class of
Consultant' s employees times Standard Hourly Rates for each applicable billing class for
all services performed on the Project, plus reimbursable expenses and the subconsultant' s

charges, if any.

2. The Consultant' s Standard Hourly Rates are attached as Exhibit B.

3. The total compensation for services defined in Exhibit A is estimated to be $ 29,450.00.

4. The Consultant may alter the distribution of compensation between individual phases of
the work noted herein to be consistent with services actually rendered, but shall not exceed
the total estimated compensation amount unless approved in writing by the Owner.

5. The total estimated compensation for the Consultant' s services included in the breakdown

by phases as noted in Paragraph A.3 incorporates all labor, overhead, profit, reimbursable
expenses, and the subconsultant' s charges, if any.

6. The amounts billed for the Consultant' s services will be based on the cumulative hours

charged to the Project during the billing period by each class ofthe Consultant' s employees
times Standard Hourly Rates for each applicable billing class, plus reimbursable expenses
and the subconsultant' s charges, if any.

7. The Standard Hourly Rates schedule will be adjusted annually to reflect equitable changes
in the compensation payable to the Consultant.

8. Payment shall be made to the Consultant by the Owner within thirty( 30) days after receipt
of Consultant's invoice. If the Owner fails to make any payment due the Consultant within
thirty( 30) days after receipt of Consultant's invoice, the amount due the Consultant will be
increased at the rate of 1. 5% per month from said thirtieth day.

ARTICLE V

OPINIONS OF COST

A.       The Consultant' s opinions of probable Construction Cost provided for herein are to be made on

the basis of the Consultant' s experience and qualifications and represent the Consultant' s best judgment

as an experienced and qualified professional generally familiar with the industry. However, since the
Consultant has no control over the cost of labor, materials, equipment, or services furnished by other, or
over the Contractors' methods of determining prices, or over competitive bidding or market conditions,
the Consultant cannot and does not guarantee that proposals, bids, or actual Construction Cost will not

vary from opinions of probable Construction Cost prepared by the Consultant. If the Owner wishes
greater assurance as to probable Construction Cost, the Owner shall employ an independent cost estimator
as provided in Article 2.

B.       The Consultant assumes no responsibility for the accuracy of opinions of Total Project Costs.

ARTICLE VI

GENERAL PROVISIONS

A.       Standards of Performance:  The Consultant shall perform for or furnish to the Owner professional

engineering and related services in all phases of the Project to which this Agreement applies as hereinafter
provided. The Consultant shall serve as the Owner's prime design professional for the Project.   The

Consultant may employ subconsultants as Consultant deems necessary to assist in the performance or
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furnishing ofprofessional engineering and related services hereunder. The Consultant shall not be required
to employ any subconsultants who are unacceptable to the Consultant.

The standard of care for all professional engineering and related services performed or furnished
by the Consultant under this Agreement will be the care and skill ordinarily used by members of the
Consultant' s profession, practicing under similar circumstances at the same time and in the same locality.
The Consultant makes no warranties, expressed or implied, under this Agreement or otherwise, in

connection with the Consultant' s services.

The Consultant shall be responsible for the technical accuracy of its services and documents
resulting therefrom, and the Owner shall not be responsible for discovering deficiencies therein.  The

Consultant shall correct such deficiencies without additional compensation except to the extent such action

is directly attributable to deficiencies in the Owner-furnished information.

The Consultant and the Owner shall comply with applicable Laws or Regulations and the Owner-
mandated standards.  The Agreement is based on these requirements as of its Effective Date.  Changes to

these requirements after the Effective Date ofthis Agreement may be basis for modifications to the Owner' s
responsibilities or to the Consultant' s scope of services, times ofperformance, or compensation.

The Owner shall be responsible for, and the Consultant may rely upon, the accuracy and
completeness of all requirements, programs, instructions, reports, data, and other information furnished by
the Owner to the Consultant pursuant to this Agreement.  The Consultant may use such requirements,
reports, data, and information in performing or furnishing services under this Agreement.

The Owner shall make decisions and carry out its other responsibilities in a timely manner and shall
bear all costs incident thereto so as not to delay the services of the Consultant.

The Consultant shall not be required to sign any documents, no matter by whom requested, that
would result in the Consultant' s having to certify, guarantee or warrant the existence of conditions whose
existence the Consultant cannot ascertain.  The Owner agrees not to make resolution of any dispute with
the Consultant or payment ofany amount due to the Consultant in any way contingent upon the Consultant' s
signing any such certification.

During the Construction Phase, the Consultant shall not supervise, direct, or have control over
Contractor' s work, nor shall the Consultant have authority over or responsibility for the means, methods,
techniques, sequences, or procedures of construction selected by Contractor, or safety precautions and
programs incident to the Contractor' s work in progress, nor for any failure of Contractor to comply with
Laws and Regulations applicable to Contractor' s furnishing and performing the Work.

The Consultant neither guarantees the performance of any Contractor nor assumes responsibility
for any Contractor' s failure to furnish and perform the Work in accordance with the contract Documents.

The Consultant shall not be responsible for the acts or omissions ofany Contractor( s), subcontractor
or supplier, or of any of the Contractor' s agents or employees or any other persons( except the Consultant' s
own employees) at the Site or otherwise furnishing or performing any of the Contractor' s work; or for any
decision made on interpretations or clarifications of the Contract Documents given by the Owner without
consultation and advice of the Consultant.

B.      Change in Scope:  The Scope of the Work described in Exhibit A, shall be subject to modification

or supplement upon the written agreement of the Owner and the Consultant.   At the time of such

modification of scope, equitable adjustments, agreeable to both parties, shall be made in the time of

performance and the compensation to be paid for the services.
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C.      Reuse of Documents:  All documents, including Plans and Specifications provided or furnished by
the Consultant pursuant to this Agreement, are instruments of service in respect of the Project and

Consultant shall retain an ownership and property interest therein ( including the right of reuse at the
discretion of the Consultant) whether or not the Project is completed.

Copies of the Owner- furnished data that may be relied upon by the Consultant are limited to the
printed copies( also known as hard copies) that are delivered to the Consultant pursuant to Article II. Files

in electronic media format of text, data, graphics, or of other types that are furnished by the Owner to the
Consultant are only for convenience of the Consultant. Any conclusion or information obtained or derived
from such electronic files will be at the user' s sole risk.

Copies of Documents that may be relied upon by the Owner are limited to the printed copies( also
known as hard copies) that are signed or sealed by the Consultant. Files in electronic media format of text,
data, graphics, or of other types that are furnished by the Consultant to the Owner are only for convenience
of the owner. Any conclusion or information obtained or derived form such electronic files will be at the
user' s sole risk. If there is a discrepancy between the electronic files and the hard copies, the hard copies
govern.

Because data stored in electronic media format can deteriorate or be modified inadvertently or
otherwise without authorization of the data' s creator, the party receiving electronic files agrees that it will
perform acceptance tests or procedures within sixty ( 60) days, after which the receiving party shall be
deemed to have accepted the data thus transferred. Any errors detected with the 60- day acceptance period
will be corrected by the party delivering the electronic files.  The Consultant shall not be responsible to
maintain documents stored in electronic media format after the acceptance by the Owner.

When transferring documents in electronic media format, the Consultant makes no representation
as to long term compatibility, usability, or readability of documents resulting from the use of software
application packages, operating systems, or computer hardware differing from those used by the Consultant
at the beginning of this Project.

The Owner may make and retain copies for the use on the Project by the Owner and others;
however, such documents are not intended or represented to be suitable for reuse by the Owner or others
on extensions of the Project or on any other project.  Any such reuse or modification without written
approval or adaptation by the Consultant for the specific purpose intended will be at the Owner's sole risk
and without liability or legal exposure to the Consultant or its subconsultants. The Owner shall indemnify
and hold harmless the Consultant and its subconsultants from all claims, damages, losses and expenses

including attorneys' fees arising out of or resulting therefrom.  Any verification or adaptation of the
Documents for extensions of the Project or for any other project will entitle the Consultant to further
compensation at rates to be agreed upon by the Owner and the Consultant.

D.      Insurance:  The Consultant shall procure and maintain insurance for protection from claims under

workers' compensation acts, claims for damages because of bodily injury including personal injury,
sickness or disease or death of any and all employees, and from claims or damages because of injury to or
destruction ofproperty including loss of use resulting therefrom. The Consultant shall list the Owner as an
additional insured on the Consultant's general liability insurance policy.

The Owner shall list the Consultant as an additional insured on any general liability or property
insurance policies carried by Owner which are applicable to the Project.  The Owner shall require the

Contractors to purchase and maintain general liability and other insurance as specified in the Contract
Documents and to list the Consultant as an additional insured with respect to such liability, property and
other insurance purchased and maintained by the Contractors.  All policies of property insurance shall
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contain provisions to the effect that the Consultant's interests are covered and that, in the event ofpayment

of loss or damage, the insurers will have no rights of recovery against any of the insured or additional
insured thereunder.

E.       Termination:   This Agreement may be terminated by either party upon seven ( 7) days written
notice in the event of substantial failure by the other party to perform in accordance with the terms hereof
through no fault of the terminating party; provided, however, that in any such case, the Consultant shall be
paid the reasonable value of the services rendered up to the time of termination on the basis of the payment
provisions of this Agreement.   Copies of all completed or partially completed designs, plans and
specifications prepared under this Agreement shall be delivered to the Owner when and if this Agreement

is terminated, but it is mutually agreed by the parties that the Owner will use them solely in connection with
this Project, except with the written consent of the Consultant.

F. Controlling Law:  This Agreement is to be governed by the law of Kansas.

G.       Indemnification:  The Consultant agrees, to the fullest extent permitted by law, to indemnify and
hold the Owner harmless from any damage, liability or cost( including reasonable attorneys' fees and costs
of defense) to the extent caused by the Consultant's negligent acts, errors or omissions in the performance
of professional services under this Agreement and those of his or her subconsultants or anyone for whom

the Consultant is legally liable.

The Owner agrees, to the fullest extent permitted by law, to indemnify and hold the Consultant
harmless from any damage, liability or cost ( including reasonable attorneys' fees and costs of defense) to
the extent caused by the Owner's negligent acts, errors or omissions and those of his or her contractors,
subcontractors or consultants or anyone for whom the Owner is legally liable, and arising from the Project
that is the subject of this Agreement.

The Consultant is not obligated to indemnify the Owner in any manner whatsoever for the Owner's
own negligence.

H.      Dispute Resolution:  In an effort to resolve any conflicts that arise during the design or construction
of the project or following the completion of the project, the Owner and the Consultant agree that all
disputes between them arising out of or relating to this Agreement shall be submitted to non-binding
mediation, unless the parties mutually agree otherwise.

The Owner and the Consultant further agree to include a similar mediation provision in all

agreements with independent contractors and consultants retained for the project and to require all

independent contractors and consultants also to include a similar mediation provision in all agreements with

subcontractors, subconsultants, suppliers or fabricators so retained, thereby providing for mediation as the
primary method for dispute resolution between the parties to those agreements.

H.       Severability:  Any provision or part of the Agreement held to be void or unenforceable under any
Laws or Regulations shall be deemed stricken and all remaining provisions shall continue to be valid and
binding upon the Owner and the Consultant, who agree that the Agreement shall be reformed to replace
such stricken provision or part thereof with a valid and enforceable provision that comes as close as possible

to expressing the intention of the stricken provision.

J. Notices:  Any notice required under this Agreement will be in writing, addressed to the appropriate
party at the address which appears on the signature page to this Agreement ( as modified in writing from
time to time by such party) and given personally, by registered or certified mail, return receipt requested,
by facsimile or by a nationally recognized overnight courier service. All notices shall be effective upon the
date of receipt.
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K.       Successors and Assigns:   The Owner and Consultant each is hereby bound and the partners,
successors, executors, administrators, legal representatives and assigns of Owner and Consultant are hereby
bound to the other party to this Agreement and to the partners, successors, executors, administrators, legal
representatives and assigns of such other party in respect of all covenants and obligations of this Agreement.

Neither the Owner nor the Consultant may assign, sublet, or transfer any rights under or interest
including, but without limitation, moneys that are due or may become due) in this Agreement without the

written consent of the other, except to the extent that any assignment, subletting or transfer is mandated by
law or the effect of this limitation may be restricted by law.  Unless specifically stated to the contrary in
any written consent to an assignment, no assignment will release or discharge the assignor from any duty
or responsibility under this Agreement.

Unless expressly provided otherwise in this Agreement, nothing in this Agreement shall be
construed to create, impose or give rise to any duty owed by the Consultant to any Contractor, subcontractor,
supplier, other person or entity, or to any surety for or employee of any of them, or give any rights in or
benefits under this Agreement to anyone other than the Owner and the Consultant.

IN WITNESS WHEREOF, the parties hereto have executed this Agreement, the Effective Date of

which is indicated on the first page.

OWNER:    CONSULTANT:

CITY OF LEAVENWORTH, KANSAS WILSON& COMPANY, INC.,

ENGINEERS& ARCHITECTS

By:   Nancy D. Bauder By:   Justin C. Klaudt

GSignature:    f Signature:

Title:   Mayor Title:  Vice President

Date Signed:   February 9, 202,hot Date Signed: February 4, 2021

t• e••••••••<<
0

ATTEST:   

CORPOR c

Carla K. Willia son, C    •   ityclerk

gNSAS•  *`,.







































RESOLUTION NO. B-2277

A RESOLUTION APPROVING THE 2020 KANSAS DEPARTMENT OF
HEALTH AND ENVIRONMENT  ( KDHE)  ANNUAL REPORT FOR
STORMWATER AND AUTHORIZING THE CITY OF LEAVENWORTH,
KANSAS, TO SUBMIT THE REPORT TO KDHE.

WHEREAS, the City of Leavenworth, Kansas is regulated by the Kansas Department of
Health and Environment( KDHE) and the US Environmental Protection Agency( EPA) as a Phase
II City for stormwater purposes; and

WHEREAS, the City of Leavenworth, Kansas has prepared the Annual Report for
Stormwater as required and reviewed such report at the February 9, 2021 City Commission
meeting allowing time for public review and input prior to approval by the Governing Body.

NOW, THEREFORE, BE IT RESOLVED BY THE GOVERNING BODY OF THE
CITY OF LEAVENWORTH, KANSAS:

Section 1. That the 2020 Annual Report for Stormwater reflects the direction, efforts and
accomplishments by City of Leavenworth for calendar year 2020.  It shall be an official record of
these actions to meet the requirements of Kansas Department of Health and Environment( KDHE)

for an Annual Report until or unless changed by official action.

PASSED AND APPROVED this 23rd day of February 2021.

CITY OF LEAVENWORTH, KANSAS

aZ, Lej
Nancy D. Bauder, Mayor

ATTEST:

Car a K,,  illi n    .,    , C, City Clerk
0

a, e...,.,  F

5      '
GORPORA I..
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SEAL     ' o
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